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Caspary, 15 S. W. 47. When, however, the requirements of the statute 
have been performed in substance, defects in an appeal bond as to 
sureties which do not go to the jurisdiction of the appellate court, will 
not prevent that court from allowing and requiring the appellant to 
amend his defective appeal bond or to file a new one. State Sav. & Loan 
Assoc, v. Johnson, 70 Neb. 753 ; Murphy v. Steele, 51 Ind. 81. 

Master and Servant — Contributory Negligence of Servant — No- 
tice. — Lockhart v. Sloss-Sheffield Steel & Iron Co., 51 So. 627 (Ala.). 
—Held, it is not contributory negligence on the part of a servant to fail to 
give notice within a reasonable time of a known defective condition. 

It is almost universally held that the failure of a servant to report 
dangerous conditions to his master, is contributory negligence, and will 
bar a recovery of damages for injuries received in consequence. Wood 
on Master and Servant, Sec. 335; Washington & G. R. Co., v. McDade, 
135 U. S. 554; Pautz v. Plankinton Packing Co., 118 Wis. 47; Dobbins 
v. Lang, 181 Mass. 397. This rule has been modified in some jurisdic- 
tions, however, the servant being allowed a reasonable time for report- 
ing the defect after it has come to his knowledge, and if that time has 
not elapsed before the accident, he may recover even though he failed to 
report the danger. Fordyce v. Edwards, 60 Ark. 438 ; Missouri K. & T. R. 
Co. v. Williams, 28 Tex. Civ. App. 615. On the other hand, if the mas- 
ter is aware of the danger, he cannot rely on the servant's failure to re- 
port it as a defense. Mobile & Birmingham R. Co. v. Holborn, 84 Ala. 
I33»' Pank v. St. Louis D. B. Co., 159 Mo. 467; Pennsylvania R. Co. v. 
McCaffrey, 139 Ind., 430; Cushman v. Carbondale F. Co., 116 Iowa 618. 

Mortgages — Foreclosure — Reversal of Judgment — Sale for Taxes — 
Restitution and Accounting. — National Surety Co. v. Walker, 125 
N. W. 338 (Ia.). — A suit to foreclose a mortgage was brought against the 
mortgagors and V., who had acquired a tax title to the property. V. 
answered, claiming title under his tax deed, and by cross-petition prayed 
that his title be quieted against the plaintiff and his co-defendants, the 
moitgagors. Held, that the property having been again sold for taxes 
to plaintiff pending appeal from the judgment of foreclosure, and the 
foreclosure judgment having been reversed, V., at least, was entitled to 
restitution and an accounting. McClain and Evans, JJ., dissenting. 

On the reversal of the foreclosure decree it is generally held that 
restitution may be had. Whitsesell v. Peck, 176 Pa. St. 170; Trow v. 
Messer, 32 N. H. 361. But the right of a mortgagee, who buys the mort- 
gaged land at a tax sale, to assert the title so acquired against lienors, 
raises a question as to which of the courts are in conflict. Some hold 
that the mortgagee cannot assert such title. Woodbury v. Swan, 59 N. 
H. 22; Schenck v. Kelley, 88 Ind. 444. This view, however, is supported 
on the ground of an obligation on the mortgagee to pay the taxes. 
Blackwood v. Van Vleit, 30 Mich. 118; Moore v. Titman, 44 111. 367. On 
the other hand, other courts hold such a purchase valid because a mort- 
gagee not in possession as such is under no duty to pay the tax. Neal v. 



